Understanding the New
2010 Americans with
Disabilities Act

The Association for Convenience & Petroleum Retailing




NACS.
Disclaimer

The opinions of the contributors expressed herein do not necessarily
state or reflect those of NACS (National Association of Convenience
Stores). Reference herein to any specific commercial products,
process, or service by trade name, trademark manufacturer, or
otherwise, shall not constitute or imply an endorsement,
recommendation, or support by NACS.

NACS makes no warranty, express or implied, nor does it assume any
legal liability or responsibility for the accuracy, completeness, or
usefulness of any information, product, or process described in
these materials.
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CHANGES IN DISABILITY
ACCESS REQUIREMENTS

TITLE Il - THE LEGAL ASPECTS

Thomas P. Rebel, Esq.
FISHER & PHILLIPS LLP

ATTORNEYS AT LAW
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BACKGROUND

32 Years 1 Fisher & Phillips, LLP

Represented numerous companies in ADA Title Il
matters:

I 50+ Title Il lawsuits (Convenience Stores,
Restaurants, Hotels, Retail Businesses,
Shopping Centers, Universities)

I DOJ Investigations

I Class Action litigation for Rental Car
Company covering 600 locations
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BACKGROUND

Overview of Law:

A Americans with Disabilities Act
A 28 C.F.R. Part 36
A ADA Standards for Accessible Design
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BACKGROUND
Overview of Law:

Ttlel 'l provides, NnANo 1 nd
discriminated against on the basis of disabllity in
the full and equal enjoyment of the goods,
services, facilities, privileges, advantages, or
accommodations of any place of public
accommodation by any person who owns,

leases (or leases to) or operates a place of
publi ¢c accommodati on. O
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PUBLIC ACCOMMODATION

A Includes convenience stores and petroleum
retailers

A Applies if you own, operate, lease or lease to a
public accommodation

A Parties can allocate financial responsibility but
not liability.
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NACS

TITLE Il PROVIDES THAT A
nhPUBLI C ACCOMMOD

A May not impose special eligibility criteria
A Must make reasonable modifications in policies,
practices or procedures

A Must provide auxiliary aids and services

A Must remove physical barriers and
communication barriers where readily available
to do so

A Must not retaliate
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NACS

TITLE I CONSTRUCTION

Existing: Pre January 26, 1993

A Barrier removal that is readily achievable

A Continuing obligation

Alterations: commenced after January 26, 1992

AMade so altered area i s
and usable byo disabl ed
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New: All new construction whether public
accommodation or commercial facility after
January 26, 1993 had to comply with ADA
Standards for Accessible Design

(1991 ADAAG)
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Access Board issued revised Accessibility
Guidelines in 2004 that are more consistent with
model codes.

A All new organization

A Addressed new areas (e.g. swimming pools)
A Changed standards

A Not adopted by DOJ under ADA until 2010
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On September 15, 2010, Department of Justice i
Issued revised regulation in Federal Register.

A Revised Rule i March 15, 2011

A Revised Architectural Standards i 2010 ADAAG
- March 15, 2012
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SAFE HARBOR

A If in compliance with 1991 ADAAG before March
15, 2012

A No changes needec

A If altered after March 15, 2012, then altered
elements must comply with 2010 ADAAG to
maximum extent feasible

A Previous barrier removal that did not meet 1991
ADAAG subject to continuing barrier removal
obligations
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ADA Facilities Compliance

A New Construction (after 9/15/2010)
I Fully comply with 1991 ADA Standards, or
I Fully comply with 2010 ADA Standards
A New Construction (after 3/15/2012)
I Fully comply with 2010 ADA Standards
A Existing Facilities (opened before 1/26/1993)
I Remove barriers to people with disabilities
I Use Alternative Methods (not a good defense)
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NACS
ADA Facilities Compliance

A Alterations (after 9/15/2010)
I Fully comply with 1991 ADA Standards, or
I Fully comply with 2010 ADA Standards
A Alterations (after 3/15/2012)
I Fully comply with 2010 ADA Standards
A Existing Facilities (opened before 1/26/1993)
I Remove barriers to people with disabilities
I Use Alternative Methods (not a good defense)
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MAJOR CHANGES TO

REGULATIONS

A Other power-driven mobility devices (e.g., Segway)

I Must permit unless can demonstrate cannot be
operated in accordance with legitimate safety
requirements

AMay ask person using to
assuranceo that the devi
disabllity
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MAJOR CHANGES TO

REGULATION
AfiService animal o | imite:t
I Clarifies when a service animal may be

removed
ANot housebroken
AOut of control

I May ask if required because of disability and
what work or task the animal performs.
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MAJOR CHANGES TO

REGULATIONS

A Must allow miniature horses, if trained to do
work or perform tasks

| subject to safety requirement
I whether housebroken
| and size and weight
A Expands definition of auxiliary aids and services
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ENFORCEMENT

DOJ
A Consent Decree
A Fines -- $55,000-$110,000

A Other relief
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DOJ CONSENT DECREES

A Little General Store, Inc. i October 2003
A Sunoco, Inc. i November 2005

A Twin Cities Avanti Stores LLC i July 2006
A Quik Trip 1 July 2010
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TITLE Il LAWSUITS
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FEDERAL NOS: CIVIL RIGHTS: ADA-OT HE R
COURT TRENDS & ANALYSIS

Courts Distribution

. U.S. District Courts > California i 4913
Federal Courts
ﬂ U.S. District Courts > Florida i 1101
. Federal Courts
U.S. District Courts > New York i 520
. Federal Courts
U.S. District Courts > New Jersey i 306
Federal Courts
. U.S. District Courts > Texas 1 293
. Federal Courts
U.S. District Courts > Pennsylvaniai 254
. Federal Courts
U.S. District Courts > Hawaii 1 252
Federal Courts
. U.S. District Courts > Ohio i Federal 245
P Courts
ﬂ U.S. District Courts > Virginia i 172
. Federal Courts
Other Courts (Full List) 2393

47.0%

10.5%

5.0%

2.9%

2.8%

2.4%

2.4%

2.3%

1.6%

22.9%
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Courts Trend
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*Data for partial year
only
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PRIVATE LAWSUIT

A In U.S. District Court or State Court

ANo prior compl aint
letter Is required

A No compensatory or punitive damages
A No fines

A Attorneys fees

A Injunctive relief
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RECOMMENDATIONS

1. Survey existing facilities
2. Make obvious corrections first

3. Redesign prototypes for new stores 1 get input
from experienced architect

- Get input from an experienced ADA architect
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RECOMMENDATIONS

4. Train or retrain personnel in dealing with and
assisting disabled patrons

5. If sued, get an attorney experienced in Title
Il litigation

6. Consider costs of litigation versus costs of
compliance
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CHANGES IN DISABILITY
ACCESS REQUIREMENTS

TITLE I T FACILITIES COMPLIANCE
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ADA Facilities Compliance

A New Construction (after 9/15/2010)
I Fully comply with 1991 ADA Standards, or
I Fully comply with 2010 ADA Standards

A Alterations (after 9/15/2010)

I Fully comply with 1991 A
I Fully comply with 2010 A
A Existing Facilities (opened

DA Standards, or
DA Standards

pefore 1/26/1993)

I Remove barriers to people with disabilities
I Use Alternative Methods (not a good defense)
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ADA Facilities Requirements

A There are almost a thousand ADA facility
requirements that apply to convenience stores

A We are going to look very quickly at a few dozen
of the most critical ones that are being ignored
by too many in the industry
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NACS
Top Priorities for DOJ & Advocates

A Fuel, Window Washing & Paper Towels
A Air, Water, & Vacuums

A Accessible Parking and Access Aisles
A Access to the Entrance

A Drinks & Food

A Toilet Rooms

A Sales and Service Counters

A ATMs & Vending Machines
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NACS.

AThis is the most critical
perspective and they want independent access
whenever fuel can be purchased, windows cleaned, or
oll levels checked.
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NACS.
Fuel, Window Washing & Paper Towels

A 1991 Standards require that controls required for
operation be within one of the reach ranges
specified in the Standards

A 2010 Standards clarify that it applies to at least
one of each type of fuel dispensers
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NACS.
Fuel, Window Washing & Paper Towels

A 1991 Standards require all controls to be within
540 of the surface wher
would sit sideways to operate the controls (not to
the top of the curb) ani
from the 300 x 480 cl eal
wheelchair user sits.

A 2010 Standards limit this same reach maximum
to 480 above the drive ¢
must be level (< 2% slope).
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NACS.
Fuel, Window Washing & Paper Towels

A There must be an accessible route from the
accessible dispenser(s) to the entrance.

I Limited slopes (<5%) and cross slopes (<2%)
except at ramps or curb ramps at up to 8.3%

IMail nt ail ned at al | t 1 me:

A The accessible dispenser(s) should be on the
shortest route to the entrance

A 2010 Standard specifically exempts gas pump
nozzles from 5 pound operating force limit
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Air, Water, & Vacuums

A Controls must be accessible
1300 x 480 clear fl oor
I Within reach ranges

I Operable with one hand, without tight
grasping, pinching, or twisting of the wrist (?)
I With less than 5 pounds of force (?)
A On an accessible route to the entrance (?)
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Accessible Parking and Access Aisles

A Accessible space(s) must be on the shortest
accessible route to the entrance

I DOJ interprets that as immediately in front of
the entrance or as close as a curb ramp can
be placed to meet the Standards
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NACS.

Accessible Parking and Access Aisles

A Must have an access aisle
A Surfaces must be level (<2%)
A Proper signage must be provideo

U:nivérsa ' l Van hcc&ssnble! _L

~ Parking S»pac;e /\k | Parking Space / wl i
= i e .
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Access to the Entrance

A Accessible route to entrance from public
transportation stops, accessible parking spaces,
public streets or si dew:
2010 Std.)

| Stable, firm, and slip resistant surfaces

I Limited slopes (<5%) and cross slopes (<2%)
except at ramps or curb ramps which may
slope up to 8.3%

iMai ntained at all tiI me:
ifGaps & | evel changes |
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NANCS

Self-Serve Drink & Food Dispensers
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